
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
 
STATE OF OKLAHOMA, et al. ) 
  ) 

Plaintiffs, ) 
  ) 
v.  ) Case No. 4:05-cv-00329-GKF-SAJ 
  ) 
TYSON FOODS, INC., et al. ) 
  ) 

Defendants. ) 
 ) 

 
 

DEFENDANTS’ MOTION TO REQUIRE CONSOLIDATION OF PLAINTIFFS’ 
EXCESSIVE RESPONSES OR IN THE ALTERNATIVE FOR ADDITIONAL TIME TO 

REPLY 

 Plaintiffs filed two separate, full-length responses to Defendants’ Rule 19 Motion.  

Defendants respectfully move the Court for an order requiring Plaintiffs to consolidate their 

responses to Defendants’ Rule 19 Motion to comply with the Court’s page limits.  In the 

alternative, Defendants move the Court for an additional two weeks to prepare their responses to 

Plaintiffs’ excessive briefing, as Defendants must now draft two replies. 

 On October 31, 2008, Defendants filed a motion to dismiss for failure to join the 

Cherokee Nation as a required party.  See Dkt. No. 1788 (“Rule 19 Motion”).  Plaintiffs then 

moved for an additional 28 days to prepare their response, Dkt. No. 1795 (filed Nov. 7, 2008), 

which the Court granted on November 17, 2008, Dkt. No. 1800.  Although nothing in Plaintiffs’ 

request for additional time sought permission to file multiple response briefs, Plaintiffs filed two 

separate briefs in opposition.  First, Plaintiffs filed a “Response in Opposition to ‘Defendants’ 

Motion to Dismiss For Failure to Join the Cherokee Nation as a Required Party’ [DKT #1788]”, 

Dkt. No. 1810 (filed Dec. 15, 2008) (the “Cherokee Opposition”).  Second, Plaintiffs filed a 

“Response In Opposition To ‘Defendants’ Motion For Judgment As a Matter of Law Based On a 
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Lack of Standing’ [Dkt # 1790],” Dkt. No. 1811 (filed Dec. 15, 2008) (the “Standing 

Opposition”).  These two opposition briefs combine for a total of 45 pages of argument, well in 

excess of the 25 page limit set by LCvR 7.2(c).   

 Because Plaintiffs exceeded the page limit without permission they should be required to 

consolidate their responses into a single, compliant brief.  Alternatively, Defendants request 

additional time to respond.1

I. Plaintiffs Briefs In Opposition Are Excessive And Should Be Consolidated 

 Pursuant to LCvR 7.2(c), briefs in opposition to a motion shall not exceed 25 pages 

absent leave of the Court.  Defendants filed a single motion, to which Plaintiffs responded with 

45 pages of substantive briefing.  Moreover, each opposition incorporates the other.  See 

Cherokee Opposition at 1 n.1; Standing Opposition at 1, n.1.  Plaintiffs’ oppositions therefore 

plainly violate Rule 7.2(c).  Plaintiffs explain their twin filings in footnote 1 of each brief, 

asserting that “the Court split [Defendants’ Rule 19 Motion] into two motions,” which Plaintiffs 

took to justify their filing two oppositions.  See Cherokee Opposition at 1 n.1; Standing 

Opposition at 1, n.1.  Plaintiffs’ explanation is inconsistent with both the Court’s practice and 

their own prior conduct. 

 First, the Court did not “split” Defendants’ motion.  Rather, the docketing entries to 

which Plaintiffs cite are merely an administrative exercise by the Clerks’ Office designed to 

assist with tracking the disposition of the various types of requests made in motions.  As 

explained in the attached declaration, counsel for the Tyson Defendants contacted the Clerk’s 

Office to understand the modifications to the docket.  See Ex. 1 (Affidavit of James Wedeking).  

In brief, because Defendants sought relief in the alternative, the Clerk’s Office linked 

                                                 
1 On December 19, Defendants conferred with Plaintiffs and offered to consent to an additional 
extension to allow Plaintiffs to consolidate their two briefs.  Plaintiffs refused.  
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Defendants’ motion to two different docketing entries to allow the Court’s ruling on the 

requested types of relief, whatever it may be, to be quickly and clearly recorded.  Emphatically, 

the Clerk did not “split” or in any way create a new, separate motion authorizing an entirely 

separate 25-page responsive brief.  Id.; see also Ex. 2 (relevant docket entries). 

Second, Plaintiffs’ conduct is inconsistent with their own prior practice.  Identical docket 

modifications have been made repeatedly throughout this case to reflect instances where the 

defendants have requested alternative forms of relief in the same motion, see, e.g., Ex. 2. at Dkt. 

Nos. 67 (split into Dkt. Nos. 67 and 91), 75 (split into Dkt. No. 75 and 90), 125 (split into Dkt. 

Nos. 125 and 126), 493 (split into Dkt. Nos. 493 and 503), yet, Plaintiffs have never before filed 

multiple responsive briefs, see, e.g., Exh. B. Dkt. Nos. 134 (filing single response to motion at 

Dkt. Nos. 75 and 90); 139 (filing single response to motion at Dkt. Nos. 125 and 126), 142 

(filing single response to motion at Dkt. Nos. 67 and 91), 566 (filing single response to motion at 

Dkt. Nos. 493 and 503).  Thus, Plaintiffs’ rationale is not supported by the Clerk’s practice and is 

inconsistent with the parties’ past practice. 

By filing two briefs, Plaintiffs gave themselves a 45 page response to Defendants’ 25-

page motion.2  This is fundamentally unfair.  To the extent Plaintiffs found themselves unsure as 

to what to file, they should have sought consent from Defendants and clarification or approval 

from the Court.  Having already secured a 28 day extension Plaintiffs had ample time to do so, 

yet they did not.  Under such circumstances, the Court would be well within its discretion to 

strike one or both of Plaintiffs’ briefs in opposition.  See Lifeblood Biomedical, Inc. v. Mann, 

2005 U.S. Dist. LEXIS 35473, at **3-6 (D. Colo. Dec. 14, 2005) (“allow[ing] a party to file 

                                                 
2 Plaintiffs’ filing is excessive by any measure.  Even accepting Plaintiffs’ belief that Defendants 
had filed two motions, their briefs still violate the page limit by incorporating each other, thus 
responding to each motion with 45 pages of briefing. 
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multiple briefs relating to a single motion with each brief individually subject to the [] page limit 

would completely undermine the goal of reducing the length of the filings”).  See also Williams 

v. Lakin, 2008 U.S. Dist. LEXIS 36690 (N.D. Okla. May 2, 2008) (Frizzell, J.) (granting motion 

to strike reply memoranda, in part, for exceeding page limitations); Barth v. Wolf Creek Nuclear 

Operating Corp., 1999 U.S. Dist. LEXIS 17241 (D. Kan. Sept. 15, 1999) (striking motions for 

summary judgment exceeding 40 page limitation); Oleson v. Kmart Corp., 185 F.R.D. 631 (D. 

Kan. 1999) (denying motions to dismiss without review of the merits for violation of page 

limitations).  But Defendants do not ask the Court to strike Plaintiffs’ response briefs.  Rather, 

Defendants request only that Plaintiffs be required to consolidate their briefs in opposition into a 

single, compliant response. 

II. Alternatively, Defendants Request Additional Time to Respond to Plaintiffs’ 
Excessive Briefing 

If the Court elects not to require Plaintiffs to file a single response brief, Defendants 

respectfully move for additional time to prepare their two replies. 

Additional time is warranted for a number of reasons.  First, Defendants will now have to 

prepare replies to two oppositions rather than one, both over the holiday season.  Second, at the 

same time Defendants are preparing their briefs opposing Plaintiffs’ appeal of the Court’s denial 

of their motion for a preliminary injunction.  Third, Defendants are working to conclude 

production of their expert reports and materials.  Fourth, Defendants’ obligation to reply to 

Plaintiffs oppositions to the Rule 19 motion coincides with these obligations only because 

Plaintiffs were granted an additional 28 days to respond to Defendants’ Rule 19 Motion in the 

first instance.  Dkt. No. 1800.   

CONCLUSION 

For the foregoing reasons, Defendants move the Court either to require Plaintiffs to file a 
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single, consolidated brief, or for an additional two weeks to reply to each of Plaintiffs’ responses.  

      Respectfully submitted, 

 
BY: ____/s/ Jay T. Jorgensen____________ 

Mark D. Hopson 
Jay T. Jorgensen 
Gordon D. Todd 
SIDLEY AUSTIN LLP  
1501 K Street, N.W. 
Washington, D.C. 20005-1401 
Telephone:  (202) 736-8000 
Facsimile:  (202) 736-8711 

 
-and- 
 
Robert W. George 
Vice President & Associate General Counsel 
Tyson Foods, Inc. 
2210 West Oaklawn Drive 
Springdale, Ark.  72764 
Telephone: (479) 290-4076 
Facsimile: (479) 290-7967 
 
-and- 
 
Michael R. Bond 
KUTAK ROCK LLP 
Suite 400 
234 East Millsap Road 
Fayetteville, AR 72703-4099 
Telephone: (479) 973-4200 
Facsimile: (479) 973-0007 

-and- 

Patrick M. Ryan, OBA # 7864 
Stephen L. Jantzen, OBA # 16247 
RYAN, WHALEY & COLDIRON, P.C. 
119 N. Robinson 
900 Robinson Renaissance 
Oklahoma City, OK  73102 
Telephone:  (405) 239-6040 
Facsimile:  (405) 239-6766 
ATTORNEYS FOR TYSON FOODS, INC.; 
TYSON POULTRY, INC.; TYSON 
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CHICKEN, INC; AND COBB-VANTRESS, 
INC. 

 
BY:____/s/James M. Graves__________ 

(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
Woodson W. Bassett III 
Gary V. Weeks 
James M. Graves 
K.C. Dupps Tucker 
BASSETT LAW FIRM 
P.O. Box 3618 
Fayetteville, AR  72702-3618 
Telephone:  (479) 521-9996 
Facsimile:  (479) 521-9600 

-and- 

Randall E. Rose, OBA #7753 
George W. Owens 
OWENS LAW FIRM, P.C. 
234 W. 13th Street 
Tulsa, OK 74119 
Telephone:  (918) 587-0021 
Facsimile:  (918) 587-6111 
ATTORNEYS FOR GEORGE’S, INC. AND 
GEORGE’S FARMS, INC. 

 
BY:____/s/ A. Scott McDaniel_______ 

(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
A. Scott McDaniel, OBA #16460 
Nicole M. Longwell, OBA #18771 
Philip D. Hixon, OBA #19121 
MCDANIEL, HIXON, LONGWELL  
 & ACORD, PLLC 
320 South Boston Ave., Ste. 700 
Tulsa, OK  74103 
Telephone:  (918) 382-9200 
Facsimile:  (918) 382-9282 

-and- 

Sherry P. Bartley 
MITCHELL, WILLIAMS, SELIG,  
    GATES & WOODYARD, PLLC 
425 W. Capitol Avenue, Suite 1800 
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Little Rock, AR 72201 
Telephone:  (501) 688-8800 
Facsimile:  (501) 688-8807 
ATTORNEYS FOR PETERSON  
FARMS, INC. 
 

BY:____/s/ R. Thomas Lay___________ 
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
R. Thomas Lay, OBA #5297 
KERR, IRVINE, RHODES & ABLES 
201 Robert S. Kerr Ave., Suite 600 
Oklahoma City, OK  73102 
Telephone:  (405) 272-9221 
Facsimile:  (405) 236-3121 
 
-and- 
 
Jennifer S. Griffin 
LATHROP & GAGE, L.C. 
314 East High Street 
Jefferson City, MO 65101 
Telephone:  (573) 893-4336 
Facsimile:  (573) 893-5398 
ATTORNEYS FOR WILLOW BROOK 
FOODS, INC. 
 

BY:___/s/ John R. Elrod____________ 
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
John R. Elrod 
Vicki Bronson, OBA #20574 
P. Joshua Wisley 
CONNER & WINTERS, L.L.P. 
211 East Dickson Street 
Fayetteville, AR 72701 
Telephone:  (479) 582-5711 
Facsimile:  (479) 587-1426 
 
-and- 
 
Bruce W. Freeman 
D. Richard Funk 
CONNER & WINTERS, L.L.P. 
4000 One Williams Center 
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Tulsa, OK 74172 
Telephone:  (918) 586-5711 
Facsimile:  (918) 586-8553 
ATTORNEYS FOR SIMMONS FOODS, 
INC. 
 

BY:___/s/ Robert P. Redemann_______ 
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
Robert P. Redemann, OBA #7454 
PERRINE, MCGIVERN, REDEMANN,                                                     
  REID, BERRY & TAYLOR, P.L.L.C. 
Post Office Box 1710 
Tulsa, OK 74101-1710 
Telephone:  (918) 382-1400 
Facsimile:  (918) 382-1499 
 
-and- 
 
Robert E. Sanders 
Stephen Williams 
YOUNG WILLIAMS P.A. 
Post Office Box 23059 
Jackson, MS 39225-3059 
Telephone:  (601) 948-6100 
Facsimile:  (601) 355-6136 
ATTORNEYS FOR CAL-MAINE FARMS, 
INC. AND CAL-MAINE FOODS, INC. 

 
BY:____/s/ John H. Tucker__________ 

(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
John H. Tucker, OBA #9110 
Theresa Noble Hill, OBA #19119 
RHODES, HIERONYMUS, JONES, TUCKER & 
GABLE, PLLC 
100 W. Fifth Street, Suite 400 (74103-4287) 
P.O. Box 21100 
Tulsa, Oklahoma 74121-1100 
Telephone: (918) 582-1173 
Facsimile: (918) 592-3390 
 
-and- 
 
Delmar R. Ehrich 
Bruce Jones 
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Krisann C. Kleibacker Lee 
FAEGRE & BENSON LLP 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, Minnesota 55402 
Telephone: (612) 766-7000 
Facsimile: (612) 766-1600 
ATTORNEYS FOR CARGILL, INC. AND 
CARGILL TURKEY PRODUCTION, LLC 
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CERTIFICATE OF SERVICE 

 I certify that on the 22nd of December, 2008, I electronically transmitted the attached 
document to the court’s electronic filing system, which will send the document to the following 
ECF registrants: 
 
W. A. Drew Edmondson, Attorney General  drew_edmondson@oag.state.ok.us 
Kelly Hunter Burch, Assistant Attorney General  kelly_burch@oag.state.ok.us 
J. Trevor Hammons, Assistant Attorney General  trevor_hammons@oag.state.ok.us 
Tina L. Izadi, Assistant Attorney General  tina_izadi@oag.state.ok.us 
Daniel Lennington, Assistant Attorney General daniel.lennington@oak.ok.gov 
 
Douglas Allen Wilson     doug_wilson@riggsabney.com, 
Melvin David Riggs     driggs@riggsabney.com 
Richard T. Garren     rgarren@riggsabney.com 
Sharon K. Weaver     sweaver@riggsabney.com 
David P. Page      dpage@riggsabney.com 
Riggs Abney Neal Turpen Orbison & Lewis 
 
Robert Allen Nance     rnance@riggsabney.com 
Dorothy Sharon Gentry     sgentry@riggsabney.com 
Riggs Abney 
 
J. Randall Miller     rmiller@mkblaw.net 
 
Louis W. Bullock     lbullock@bullock-blakemore.com 
 
Michael G. Rousseau     mrousseau@motleyrice.com 
Jonathan D. Orent     jorent@motleyrice.com 
Fidelma L. Fitzpatrick     ffitzpatrick@motleyrice.com 
Motley Rice LLC 
 
Elizabeth C. Ward     lward@motleyrice.com 
Frederick C. Baker     fbaker@motleyrice.com 
William H. Narwold     bnarwold@motleyrice.com 
Lee M. Heath      lheath@motleyrice.com 
Elizabeth Claire Xidis     cxidis@motleyrice.com 
Ingrid L. Moll      imoll@motleyrice.com 
Motley Rice 
COUNSEL FOR PLAINTIFFS 
 
Stephen L. Jantzen     sjantzen@ryanwhaley.com 
Patrick M. Ryan     pryan@ryanwhaley.com 
Paula M. Buchwald     pbuchwald@ryanwhaley.com 
Ryan, Whaley & Coldiron, P.C. 
 
Mark D. Hopson     mhopson@sidley.com 
Jay Thomas Jorgensen     jjorgensen@sidley.com 
Timothy K. Webster     twebster@sidley.com 
Sidley Austin LLP 
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Robert W. George     robert.george@tyson.com 
 
Michael R. Bond     michael.bond@kutakrock.com 
Erin Walker Thompson     erin.thompson@kutakrock.com 
Kutak Rock LLP 
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.; 
AND COBB-VANTRESS, INC. 
 
R. Thomas Lay      rtl@kiralaw.com 
Kerr, Irvine, Rhodes & Ables 
 
Jennifer S. Griffin     jgriffin@lathropgage.com 
Lathrop & Gage, L.C. 
COUNSEL FOR WILLOW BROOK FOODS, INC. 
 
Robert P. Redemann     rredemann@pmrlaw.net 
Lawrence W. Zeringue     lzeringue@pmrlaw.net 
David C. Senger     dsenger@pmrlaw.net 
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 
 
Robert E. Sanders     rsanders@youngwilliams.com 
E. Stephen Williams     steve.williams@youngwilliams.com 
Young Williams P.A. 
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 
 
George W. Owens     gwo@owenslawfirmpc.com 
Randall E. Rose      rer@owenslawfirmpc.com 
The Owens Law Firm, P.C. 
 
James M. Graves     jgraves@bassettlawfirm.com 
Woody Bassett      wbassett@bassettlawfirm.com 
Jennifer E. Lloyd     jlloyd@bassettlawfirm.com 
Bassett Law Firm 
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC. 
 
John R. Elrod      jelrod@cwlaw.com 
Vicki Bronson      vbronson@cwlaw.com 
P. Joshua Wisley     jwisley@cwlaw.com 
Conner & Winters, P.C. 
 
Bruce W. Freeman     bfreeman@cwlaw.com 
D. Richard Funk      
Conner & Winters, LLLP 
COUNSEL FOR SIMMONS FOODS, INC. 
 
John H. Tucker      jtuckercourts@rhodesokla.com 
Leslie J. Southerland     ljsoutherlandcourts@rhodesokla.com 
Colin H. Tucker      chtucker@rhodesokla.com 
Theresa Noble Hill     thillcourts@rhodesokla.com 
Rhodes, Hieronymus, Jones, Tucker & Gable 
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Terry W. West      terry@thewesetlawfirm.com 
The West Law Firm 
 
Delmar R. Ehrich     dehrich@faegre.com 
Bruce Jones      bjones@faegre.com 
Krisann Kleibacker Lee     kklee@baegre.com 
Todd P. Walker      twalker@faegre.com 
Faegre & Benson LLP 
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC 
 
Michael D. Graves     mgraves@hallestill.com 
D. Kenyon Williams, Jr.     kwilliams@hallestill.com 
COUNSEL FOR POULTRY GROWERS 
 
William B. Federman     wfederman@aol.com 
Jennifer F. Sherrill     jfs@federmanlaw.com 
Federman & Sherwood 
 
Charles Moulton     charles.moulton@arkansag.gov 
Jim DePriest      jim.depriest@arkansasag.gov 
Office of the Attorney General 
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL 
RESOURCES COMMISSION 
 
Carrie Griffith      griffithlawoffice@yahoo.com 
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON 
 
Gary S. Chilton      gchilton@hcdattorneys.com 
Holladay, Chilton & Degiusti, PLLC 
 
Victor E. Schwartz     vschwartz@shb.com 
Cary Silverman      csilverman@shb.com 
Shook, Hardy & Bacon, LLP 
 
Robin S. Conrad     rconrad@uschamber.com 
National Chamber Litigation Center, Inc. 
COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND THE 
AMERICAN TORT REFORM ASSOCIATION 
 
Richard C. Ford      fordr@crowedunlevy.com 
LeAnne Burnett      burnettl@crowedunlevy.com 
Crowe & Dunlevy 
COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC. 
 
M. Richard Mullins     richard.mullins@mcafeetaft.com 
McAfee & Taft 
 
James D. Bradbury     jim@bradburycounsel.com 
James D. Bradbury, PLLC 
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COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE FEEDERS 
ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS ASSOCIATION 
OF DAIRYMEN 
  
 
 I also hereby certify that I served the attached documents by United States Postal Service, proper 
postage paid, on the following who are not registered participants of the ECF System: 
 

J.D. Strong 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
COUNSEL FOR PLAINTIFFS 

 

Dustin McDaniel 
Justin Allen  
Office of the Attorney General of Arkansas 
323 Center Street, Suite 200 
Little Rock, AR  72201-2610 
COUNSEL FOR THE STATE OF 
ARKANSAS AND THE ARKANSAS 
NATURAL RESOURCES COMMISSION  

 

 
      ___/s/ Jay T. Jorgensen_________ 
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